
1 

 

 CR No. 24(S-3) 2017 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
24 (S-3) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner/Revisionist 

 
: 

 
Sri Dipak Nath 
S/O Sri Bhabani Nath 
Vill.- Beseria Pukhuria gaon, 
PS- Tezpur  
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

  1. Smt. Runumi Debnath 
W/o Dipak Nath, 
Under care of Siddheswar Nath 
of village Da- Beseria, 
PS- Tezpur  
Dist. Sonitpur (Assam).  
 

2. The state of Assam 
represented by Public 
Prosecutor.    

 
 

Counsel for Petitioner   : Mr. Krishna Sarmah, Advocate. 
 
 
 

Counsel for Opposite Party   : Mr. A. Bhuyan, Advocate and  
Mr. H.P. Sedai, Public 
Prosecutor & Mr. B. Nath, 
Advocate.  

 
Date of hearing  

 
: 

 
11-09-2017 
 
 

Date of Order/Judgment : 14-09-2017 
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J  U  D  G  M  E  N  T. 
 

 
1.  This Revision is preferred by Revisionist against the Judgment and 

order dated 06-05-2017 passed by learned Chief Judicial Magistrate, Sonitpur, 

Tezpur, in Misc. Case No. 135 of 2013 u/s 125 Cr.P.C.   

 

2. The factual matrix according to the petition in brief is that the 

Opposite party as a petitioner got married with the petitioner as opposite party 

as per Hindu rites and customs in the year 2009. Thereafter both of them lived 

as husband and wife in the house of the petitioner (revisionist) situated at 

Beseria Pukhuria under Tezpur Police station but unfortunately, after few days 

of their marriage, the petitioner/revisionist demanded dowry from her and 

when she could not fulfill the demand made by the petitioner/revisionist, the 

petitioner/revisionist started torturing the petitioner/opposite party both 

mentally and physically. Moreover, in the year 2010 the opposite party brought 

one woman namely Smt. Indumoni Borah and started to live with her as 

husband and wife and when she raised objection she was assaulted severely. 

The Opposite party also tortured her by treating her as a maiden. Gradually her 

health has been deteriorated day by day but the OP never got her treated 

medically. Finally, on 17-12-2010, she was driven out from her house by the 

opposite party and his father and since then she has been staying in her 

parental house and her husband did not pay any maintenance to her.  

   

  The opposite party filed written statement to contest the case. By the 

written statement filed by opposite party (Revisionist) contested and 

controverted all the averments made in the petition. He also stated even the 

marriage between him and the petitioner is also denied. He further denied that 

he never assaulted the petitioner or demanded any dowry from her. Hence, 

praying for dismiss the case of the petitioner.  

   To substantiate the case, the petitioner examined three PWs including 

herself in support of her case. On the other hand, the Opposite party/revisionist 

examined two witnesses as DWs including him as a witness. 

   After hearing both the parties, learned Chief Judicial Magistrate, 

Sonitpur, Tezpur, allowed the petition of the petitioner u/s 125 Cr.P.C. and it 
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was directed the Opposite party/revisionist to pay maintenance allowance of 

RS. 3000/- per month to the petitioner from the date of order. 

3. Being aggrieved by the aforesaid order, the Revisionist/Opposite party 

preferred this revision petition on the following grounds among others:   

(i) The impugned order dated 06-05-2017 passed by learned  Chief 

Judicial Magistrate, Sonitpur, Tezpur, is against law and equity. 

The learned Chief Judicial Magistrate, Sonitpur, Tezpur, erred in 

believing the opposite party who deliberately made false 

statements both in her original petition and deposition in as 

much as her relation with this petitioner as husband and wife. 

(ii)  The learned court below committed grave error in not 

considering the relevant evidence and record of the case 

relating to the matter brought into the notice of learned Court 

below by the present petitioner.   

(iii) Learned Chief Judicial Magistrate, Sonitpur, Tezpur, did not 

apply judicious mind at all while analyzing the evidence of the 

parties for determining the issues.  

(iv) Learned Chief Judicial Magistrate, Sonitpur, Tezpur, did not 

consider the evidence on record in its entirety while passing the 

order and Judgment dated 06-05-2017. 

(v) Learned Chief Judicial Magistrate, Sonitpur, Tezpur, was wrong 

in disbelieving this petitioner/original opposite party) and his 

witnesses and in discarding their evidence altogether.  

(vi) From the very beginning learned trial court was predetermined 

and bent upon to award against this petitioner.  

4. I have heard the argument put forwarded by the learned 

Counsels for both the parties. 

5. Learned counsel for the petitioner submitted that learned trial 

court without considering the evidence of opposite party/revisionist only 

with the belief of the evidence of the petitioner allowed the petition. 

Besides that, learned trial court without considering the materials 

available in the record awarded monthly maintenance @ Rs. 3000/- per 

month.  
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   On the other hand, learned counsel for the OP/State submitted 

that the learned trial court has rightly granted maintenance allowance 

by allowing the petition u/s 125 Cr.P.C.  

  To fortify the argument, learned counsel for the Opposite party 

submitted a case law i.e. Sankar Ghosh petitioner Vs. Smti Sanju 

Ghosh- respondent reported in 2004 (Suppl) GLT 1. 

6. Keeping in mind, the rival submissions of both the parties, the 

moot point in this revision is that – whether the learned trial court has 

passed the impugned Judgment & order awarding maintenance 

allowance of Rs. 3000/- per month to the petitioner without considering 

the available materials and evidence on the record?  

7. As the revisionist challenged the judgment and order merely on 

the ground of not considering the evidence and materials available on 

the record, so I think it would be justified to recapitulate the evidence 

available in the case record.   

8.   PW 3, the petitioner Smt. Runumi Devi stated that in the month 

of September, 2009 the opposite party after love affairs eloped her to 

Dhemaji and kept her in the house of his maternal uncle. On 21-11-2009 

the opposite party put vermilion on her forehead in presence of relatives. 

Since then they lived together as husband and wife. IN December, 2009, 

the Opposite party took her to his house and also there they lived 

together as husband and wife. It is also stated that the opposite party 

married her at Bihaguri Shiv Temple according to their customs. As the 

petitioner eloped with the opposite party after love affairs so she could 

not bring any materials from the house of her parents therefore, 

gradually her husband demanded some dowry from her and when she 

failed to comply the demand, she has been subjected to torture even by 

assaulting. At last, the opposite party/her husband demanded Rs. 

1,00,000/- and when she could not comply the demand she has been 

assaulted. She informed the matter to her parents and neighbor Nagen 

Borah and Loknath Nath. They appeased her and took her to her 

husband’s house. On 06-09-2010 while she was in the house of opposite 
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party/her husband, her husband used to live with another woman 

namely Indumoti Baruah and thereafter she was subjected to torture in a 

trifling matter in the hands of opposite party. At last on 17-12-2010 she 

was driven out by her husband from her maternal house and since then 

the opposite party ceased to contract with her. Though she has been 

exposed to long cross-examination except giving many suggestions, the 

evidence as to after eloping the petitioner with the opposite party out of 

love in September, 2009, the Opposite party given vermillion on her 

head and thereafter lived together as husband and wife and they have 

performing marriage at Bihaguri Shiv temple and thereafter they have 

been continued to be a husband and wife and the petitioner has been 

subjected to torture for demand of dowry in the hands of opposite party 

has remained unchallenged.   

  Supporting the evidence of the petitioner (PW 3), both Sri 

Loknath Nath (PW1)  and Sri Nagen Borah stated that both the petitioner 

and opposite party are husband and wife. In the year 2009 after loving 

each other, the petitioner eloped with the opposite party and opposite 

party took her to Dhemaji. After coming from Dhemaji they performed 

marriage at Bihaguri Shiv Temple and in the said marriage PW 1 and 2 

were present. Thereafter both the witnesses stated that they lived 

together as husband and wife but dispute arise when the opposite party 

demanded dowry to the petitioner. As the petitioner could not be able to 

comply with the demand of dowry, so she has been subjected to torture 

in different means. Though  both the PWs 1 and 2 exposed to long 

cross-examination, the evidence as to after love affairs opposite party 

eloped the petitioner to Dhemaji and lived there as husband wife and 

thereafter in presence of them both the parties were performed marriage 

in Bihaguri Shiv Tezpur, Tezpur has remained unchallenged.  

  Though Opposite party examined himself as DW 1 and one 

witness as DW 2 but they could not able to show that parties were not 

performed marriage in Shiv Temple of Bihaguri and thereafter lived as 

husband and wife.  



6 

 

 CR No. 24(S-3) 2017 

 

9.  Learned counsel for the revisionist submitted that in fact no 

marriage was solemnized in between the parties.  

10.    The expression “wife” used in section 125 of the Code, should be 

interpreted to mean only a legally wedded “wife”. The word wife is not 

defined in Code except indicating in the Explanation to section 125 its 

inclusive character so as to cover a divorcee. A woman cannot be a 

divorcee unless there was a marriage in the eye of law preceeding that 

status. The expression must, therefore, be given the meaning in which it 

is understood in law applicable to the parties. The marriage performed  

according to Hindu rites such as Hastabandhan and Saptapadi during 

right, It was held that marriage between parties was proved for purpose 

of petition under section 125 Cr.P.C. Strict proof of marriage is not 

necessary.  

  For the purpose of section 125 Cr.P.C. standard of proof of 

marriage is not as high as under the Divorce Act or section494, 495, 497 

and 498 of the IPC. When the marriage is established, maintenance 

should be awarded and if legal validity of the marriage is questioned it 

should be raised before the Civil Court. It is not open to the Criminal 

Court to require the wife to first prove the existence of the marriage in a 

civil court and then seek relief under the above Cr.P.C. provision.  

11. Coming to the present case as stated above, according to the 

petitioner’s evidence that after eloping the petitioner with the opposite 

party to Dhemai and then opposite party put vermillion to the petitioner 

as per their customs, lived together husband and wife and thereafter 

returned to the house of the opposite party where they performed 

marriage at Bihaguri Shiv Temple. The petitioner’s evidence is supported 

by PW 1 and 2. Similarly, though the opposite party made an attempt 

that he did not consummate any form of marriage with the petitioner but 

his evidence failed to show that no any marriage was taken place in 

between the parties particularly at Bihaguri Shiv Temple. It is also 

evident that after the said marriage both the parties lived together as 

husband and wife. Under such circumstances, the petitioner cannot be 
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non suited for claiming maintenance u/s 125 Cr.P.C. being the wife 

against the opposite party. It is also well proved that the petitioner has 

been tortured for dowry in several means. That has also remained 

unchallenged. Though the opposite party cross-examined all the 

witnesses of the petitioner but the evidence as to causing torture and 

ultimately desertion to the petitioner has remained unchallenged.  

12.  The Section provides a swift and cheap remedy against any 

person who, despite means, neglects or refuses to maintain (a) his wife 

which includes a woman after divorce who has not remarried, unable to 

maintain herself; (b) his minor child, legitimate or illegitimate, unable to 

maintain itself, the liability in case of minor married daughter arising only 

when the husband is not possessed of sufficient means and until she 

becomes major; (c) his major child, legitimate or illegitimate (excepting 

married daughter) unable to maintain itself owing to any physical or 

mental abnormality or injury ; (d) his father or mother unable to 

maintain himself or herself. Emphasis has been laid in all cases on the 

“inability to maintain” because the primary object of the section is to 

prevent starvation and vagrancy. A major married daughter has been 

wholly excluded from the operation of this section as the responsibility of 

maintaining her should be on her husband. Nature, scope and object 

stated.  

13. In Rupa Paul Vs. Tapash Dhar reported in 2013 (1) GLT 

485 it is held by Hon’ble High Court that – “Trial Court refusing grant of 

maintenance to petitioner-wife-Evidence indicating that the petitioner left 

her matrimonial home due to some disputes with the respondent – 

Nothing on record to hold that the petitioner-wife voluntarily deserted 

the husband and withdrawn herself from the association of her husband 

– Not disputed that the petitioner has no independent source of income 

to maintain herself- Held : respondent duty bound to pay maintenance – 

Direction to pay maintenance to the petitioner @ Rs. 2000/- per month 

from the date of filing petition.”   
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14.    I have meticulously gone through the impugned Judgment and 

order passed by learned trial court and gone through the evidence and 

materials on record, I have come to the conclusion that the marriage 

between the petitioner and opposite party is proved to claim the 

maintenance u/s 125 Cr/.P.C. It is also proved by the petitioner that she 

has been subjected to torture by opposite party in different means for 

demand of dowry and at last she has been driven out from her 

matrimonial house and thereafter, the opposite party did not provide any 

maintenance. Under such circumstances, the petitioner is entitled to get 

the maintenance.    

15. Next point of challenge in this revision is that the learned trial 

court without proper discussing the evidence as to the income of the 

petitioner/revisionist, awarded Rs. 3000/- (Rupees three thousand) only 

per month as maintenance allowance to the opposite party/petitioner.  

16. Considering the facts and circumstances of the case what 

transpires in the petition, written objection and the evidence of the 

parties, I think that the petitioner is entitled to get the maintenance. The 

learned trial court considering all the facts awarded an amount of Rs. 

3000/- per month as maintenance to the wife. According to the 

petitioner, the opposite party is a businessman and he is a partner of a 

pharmacy situated at Beseria. He has sufficient income from cultivation 

and from all he earns Rs. 20,000/- to Rs. 30,000/- per month. In the 

written statement, the opposite party other than evasive denial nowhere 

admitted about his actual income. Petitioner and her two witnesses 

clearly stated that the opposite party has a business of pharmacy and 

also have sufficient landed property whereby he earned Rs. 25,000/- to 

30,000/- per month. On the other hand, none of the DW stated about his 

actual income. Rather he stated that he has no such income as alleged 

by the petitioner. However neither in the petition nor in the evidence of 

the petitioner or written statement or in the statement of opposite party 

clearly stated about the actual income of the petitioner/revisionist but it 

is nowhere stated that revisionist/husband is an able bodied and 
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physically disable person to earn anything. Regarding assumption of 

income as stated by the petitioner, no doubt the opposite party denied 

but nowhere divulge his exact income. But there is an evidence that the 

wife/petitioner has no any income. Considering the present price index, 

costs of living and social status of the parties from which the parties  

belong the amount of maintenance as awarded by the learned trial court 

to the petitioner is slightly modified from Rs. 3000/- per month to       

Rs. 2700/- per month as maintenance.  

17. The petitioner/Revisionist/husband is directed to pay 

maintenance of Rs. 2700/- per month to the wife/opposite party as 

maintenance allowance from the date of order passed by the learned 

trial court. This modified order shall be affected from the date of the 

order passed by learned Chief Judicial Magistrate, Sonitpur, Tezpur. The 

interim order passed by this court on 05-08-2017 is hereby vacated.         

18. Accordingly, this revision petition is partly allowed by modifying the 

maintenance amount granted by the learned lower court to the wife/petitioner 

to Rs. 2700/- per month instead of Rs. 3000/- per month.   

19.  Send the Misc Case No. 135 of 2013 to the learned trial court along 

with a Judgment of this court immediately.    

   Given under my hand and seal of this Court on this the 14th day 

of September, 2017. 

 

 

                        (A.K. Borah) 
                                       Sessions Judge 

                                       Sonitpur, Tezpur 

Dictated and corrected by me. 

 

 

(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
Typed and transcribed by me.  
 

(R. Hazarika),Steno.   


